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BELGIUM
Revision Of The Current Belgian 
Special Tax Regime
The Belgian Government has announced a 
revision of the current Belgian Special Tax 
Regime for Foreign Executives. 

In general, the intention is to align the 
Belgian special regime with the Dutch 30%-
rule. Moreover, the current benefits (i.e. 
the tax free nature of certain allowances 
and the so called travel exclusion) would 
no longer apply and access to the special 
regime is expected to be limited to certain 
executives and specialists.

Although no official texts are yet 
available, it seems that the most significant 
amendments will most likely be: 
•  Residency status: beneficiaries of the 

new special tax regime will most likely be 
considered resident tax payers (vs. non-
resident under the current system)

•  Duration: the expectation is that the 
benefits of the new special tax regime will 
be limited in time

•  Salary threshold: a minimum salary level is 
expected to be introduced in order to be 
eligible for the new special tax status 

• Tax free allowances, travel exclusion: 
these would be abolished and replaced by a 
lump-sum exemption from taxation of 30% 
of the remuneration (possibly with a ceiling).

At present however, nothing has been 
confirmed by the Belgian Government. 
There is merely an intention to revise the 
current regime which finds its origin in the 
Administrative Circular of 1983. 

Therefore, no information is currently 
available with respect to the following 
important matters such as the date of entry 
into force of this new special tax regime and 
the introduction of a possible transition or 
phase-out period.

BDO Comment
Once further details are known a review 
should be undertaken of the direct impacts 
to those individuals under the existing 
Special Tax Regime and the eligibility 
requirements for future intended assignees 
into Belgium for the revised regime.

DENMARK
Danish Ruling On Potential Permanent 
Establishment (PE) For Sales Rep Working 
From Home (WFH) In Denmark But Focused 
On Sweden/Finland & Norway Sales
The Danish tax authority has issued a ruling 
refusing to confirm no PE exists where a 
foreign company employed a sales rep, 
working from his home in Denmark, carrying 

out sales activities for customers in Sweden, 
Finland and Norway. 

Emphasis was placed on the fact the 
employee had a central sales function with an 
objective of developing the Nordic market 
and therefore the employees geographical 
location in the region had an independent 
value – irrespective of the fact he was not 
focused on customers in Denmark. This 
meant that the fact that the employee 
performed part of his work from Denmark 
was not solely due to private circumstances. 
He was considered to be carrying out an 
income generating activity (sales) from his 
home office in Denmark such that there 
could be a Fixed Place Of Business. 

The tax authority did not focus on the fact 
there was no Danish source revenue. Instead 
the tax authority focused on the economic 
value to the company of having any employee 
in that geographic location (i.e. the Nordics). 
This serves as a clear warning to think more 
widely than simply giving a risk assessment 
on whether local revenues are or aren’t being 
generated. It also appears that tax authorities 
are increasingly focused on differentiating the 
business drivers for the employee location 
from the personal/private circumstances. While 
it is helpful to have the example that regard 
would be taken to location choice being purely 
for personal circumstances, differentiating 
when the location might have an independent 
value, especially considering regions, not just 
countries, will be more complex. 

Also of interest in the decision:
• The individual was estimated to spend 

60% to 70% of his time working away from 
his home office so “on the road” and only 
40% - 30% in Denmark – in other words the 
fact that the individual spent more time 
out of the country on the road than his 
home was not an extenuating factor 

• Reference was made to OECD guidance 
stating that a home could be regarded 
as available to the enterprise where the 
enterprise requires the person to carry 
out the business there by not providing 
an office in the employing territory (para 
18) versus where the enterprise makes an 
office available in the employing territory 
state and does not require the employee 
to work from home (para 19) – this shows 
the importance of the employment 
contract in considering what has become 
an issue of even more interest given the 
focus on flexi-working post covid.

BDO Comment
This ruling demonstrates that authorities 
will delve into circumstances in detail 

to determine whether a PE exists.  Tax 
assumptions made regarding individuals 
working remotely and/or generally working 
across borders may not stand up to such 
scrutiny, and careful checking of the exact 
circumstances and potential risks is required 
in each situation.

NETHERLANDS
Tax Treatment Of Employee Stock Options
In September 2021, the Dutch government 
published its tax proposals for 2022 and 
onwards and some other tax measures, 
some of which had already been announced.  
The following affects employers and their 
employees directly.

Based on current legislation, a stock 
option is taxed when such right is exercised.  
A problem that arises, especially in cases of 
start-ups and scale-ups, is that the owners 
of the option rights do not always have 
sufficient funds available to pay the tax at 
the moment of exercising the options.  This 
makes it less attractive to use share option 
rights as a form of remuneration.  Stock 
option rights are a useful instrument to 
attract and keep personnel, especially for 
start-ups and scale-ups.  

With the proposed legislation, taxation 
is shifted from the moment of exercising 
the option to the moment when the shares 
obtained as a result of exercising an option 
become tradeable.  In that case, shares can 
be sold to generate cash to pay tax.  The 
tax is due on the difference between the 
value of the shares at that moment and the 
acquisition price. 

If shares are not immediately tradeable 
at the moment of exercising the option 
right, the employee can opt to pay tax on 
the value of the shares at that moment 
(provided that the employee has sufficient 
funds available).  This choice has to be made 
by the employee in writing, ultimately 
at the moment of exercising the option.  
The withholding agent should keep this 
confirmation in its wage tax administration.

Further rules may be introduced or 
specific situations. Especially since the 
possibilities of trading shares of non-listed 
entities are usually different from trading 
shares of listed entities.

UK
Health and Social Care Levy 
In September 2021, the UK Government 
announced the creation of a new Health and 
Social Care Levy which commences from 6 
April, 2022. For the 2022/23 tax year, the levy 
will be implemented by a simple increase 
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in the rate of Class 1 NIC (including Class1A 
and Class 1B paid by employers on employee 
expenses and benefits) and Class 4 NIC. The 
increase will be 1.25% for employees, employers 
and the self-employed, so a total increase of 
2.5% in respect of employed workers (split 
between the employer and employee) and 
1.25% for the self-employed.

From April 2023, this will be replaced with 
a new tax - the "Health and Social Care Levy" 
and will be shown separately on payslips and 
self-assessment payments. When this takes 
effect, the 1.25% levy will also apply to those 
still working above state pension age (who do 
not pay NIC). Therefore, in 2023/24, NIC rates 
will return to their current levels. The new levy 
will apply to the same population and income 
as Classes 1 and 4 NIC and will be collected via 
PAYE and self-assessment.

US
Initial Tax Proposals Released From The US 
House Ways & Means Committee
In September 2021, the US House Ways and 
Means Committee released draft legislation 
that proposes a series of tax increases, tax 
incentives, and tax credits for individuals 
and corporations. The draft legislation will 
undergo further changes as it passes through 
committee markup, and then again as it goes 
to a vote in the US House and Senate.

A number of the proposals will have an 
impact on high-income individuals, including 
those individuals currently working abroad.

INCREASE IN INDIVIDUAL INCOME TAXES
Top Marginal Tax Rate
The current top marginal individual income 
tax rate is 37%. Under the draft legislation, 
the top marginal rate would increase to 
39.6%. The table below compares the income 
level subject to the current top rate with 
the income level subject to the proposed 
top rate based on the Joint Committee on 
Taxation projection for calendar year 2022. 

Filing Status Current  Proposed
 (37%) (39.6%)
Married Filing Jointly $646,151 $450,001
Head of Household $538,451 $425,001
Single $538,476 $400,001
Married Filing Separately $323,076 $225,001

The proposal would be effective for taxable 
years beginning after 31 December 2021.

Capital Gains
The maximum tax rate on long-term capital 
gains is currently 20%. The proposed legislation 
would increase the capital gains rate to 25% and 
would be effective for sales that occur on or 
after 13 September 2021. However, the provision 
does not apply to any sale or exchange of 
stock executed pursuant to a written binding 
contract which was in effect on 12 September, 
2021, and which is not later materially modified. 

Surcharge on High-Income Individuals
A surcharge is currently not imposed on 
high-income individuals. The proposal would 
impose a 3% surcharge on individuals with 
modified adjusted gross income greater than 
$5 million ($2.5 million for married individuals 
filing separately). The proposal would be 
effective for taxable years beginning after 31 
December, 2021.

Note: To arrive at modified adjusted 
gross income, the foreign earned income 
exclusion and foreign housing exclusion/
deduction are required to be added back to 
adjusted gross income.

Foreign Tax Credit
Currently, excess foreign tax credits can be 
carried back one year and carried forward 
ten years. The proposal would reduce the 
foreign tax credit carryforward period from 
ten years to five years and repeal the foreign 
tax credit carryback. The proposal would be 
effective for taxable years beginning after 31 
December 2021.

Estate & Gift Tax
For the 2021 tax year, the estate tax basic 
exclusion amount is $11.7 million. The 
proposal would accelerate the expiration of 
the temporary increase in the estate and gift 
tax exemption amount. For decedents dying 
and gifts made after 31 December, 2021, the 
exemption equivalent amount would be $5 
million (the estimated amount in 2022 would 
be $6.02 million, as indexed for inflation). 

RETIREMENT PLANS
Limitations on Annual Contributions
Under current law, annual contributions 
to retirement plans are not limited by the 
value of the retirement plans owned by a 
taxpayer. The proposed legislation would 
prohibit further contributions to a Roth 
or traditional IRA if the total value of an 
individual’s applicable retirement accounts 
exceeds $10 million at the end of the 
previous taxable year. The limitations apply 
to those individuals in the proposed 39.6% 
tax brackets (see table above), and would be 
effective for taxable years beginning after 31 
December, 2021.

Rollovers to Roth IRAs
Taxpayers who currently exceed existing 
Roth income limits can make non-deductible 
contributions to a traditional IRA, and shortly 
thereafter, convert the non-deductible 
contribution from the traditional IRA to a Roth 
IRA. This is known as a “back-door” Roth IRA 
strategy and the proposal seeks to eliminate 
this. The proposal would prohibit Roth 
conversions - from both traditional IRAs and 
employer-sponsored plans - for individuals 
with taxable income in the proposed 39.6% 
tax brackets (see table above). The provision 
would be effective for taxable years beginning 

after 31 December, 2021, and applies to 
distributions, transfers, and contributions.

The Impact Of US State Taxation 
On Mobile Workers
The taxation of telecommuters and non-
resident workers varies by state, and can have 
significant consequences for a mobile worker. 
As individuals continue to work across multiple 
locations, it is important to understand the 
state tax impact of such activity. 

STATE TAXATION IN THE US
General
Most US states assess an income tax on 
wages and other income that an individual 
earned in the state. State income tax 
generally funds a state’s budget and is 
imposed on an individual in addition to 
Federal income tax. States assess income tax 
based on residency status, and either assess 
tax at a flat rate or a progressive rate. A small 
number of states assess no income tax at all.

De Minimis Exceptions 
Many states tax income earned by a non-
resident - an individual who is not a resident of 
the state and who has its income tax laws applied 
to such individual - who performs services within 
their borders, even if the employee works in the 
state only for one day. Some states, however, 
have a de minimis threshold of days worked in 
the state or earnings amount that must be met 
before nonresidents are subject to income tax in 
those states.

Reciprocity Agreements
Some states that border one another have 
entered into reciprocity agreements with each 
other. Under these agreements, one of the 
border states agrees not to tax the wages of the 
other border state’s residents who work in the 
other state. As a result, the individual does not 
need to file a non-resident income tax return 
with the border state where they are physically 
performing services. In addition, the employer 
often does not need to withhold nonresident 
income taxes from that individual’s wages, even 
if the resident individual works primarily in the 
nonresident state. 

Convenience of the Employer 
Generally, in the case of non-resident 
workers, states will tax only income that is 
earned in the state. However, some states 
take the position that wages paid to a non-
resident worker who regularly works in the 
non-resident state are subject to income tax 
if the employee is working outside the state 
for the worker’s own convenience, rather 
than as a condition of employment. Under 
the convenience of the employer rule, for 
income tax to not be imposed, there must 
be a direct business benefit to the employer 
in having the employee working outside the 
non-resident state.
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The Court’s decision not to intervene, 
along with the need for tax revenue, 
could encourage other states to issue 
similar teleworker tax policies. The State 
of New York has been criticised for its 
non-resident tax policy and has recently 
broadened the scope of tax audits that 
target remote workers. 

FEDERAL LEGISLATION
Remote and Mobile Worker 
Relief Act of 2021
The Remote and Mobile Worker Relief Act 
of 2021 (US Senate Bill S. 1274), previously 
introduced in the US Senate as The Remote 
and Mobile Worker Relief Act of 2020 (US 
Senate Bill S. 3995), seeks to limit the authority 
of states to tax certain employment income 
that is earned from work performed in 
other states. The legislation would establish 
a permanent 30-day threshold before an 
income tax obligation can be enforced by 
a non-resident state. For the 2020 and 2021 
tax years, the threshold is set at 90 days to 
help ensure that medical professionals and 
other workers who travelled to support areas 
impacted by the COVID-19 pandemic, do not 
face unexpected or increased state income 
tax bills from these non-resident states. The 
bill also would allow employers to continue 
to withhold taxes on wages based on the 
employee’s pre-pandemic location.

Prepared by BDO LLP.  For further 
information please contact 
Andrew Bailey on 0207 893 2946 or 
at andrew.bailey@bdo.co.uk 

Impact on Teleworkers
Employees working remotely are generally 
subject to the taxation rules of the 
jurisdiction where they are physically 
present and regularly performing services. 
Even though some employees have 
changed their normal work locations 
because of the COVID-19 pandemic, 
many jurisdictions have not changed 
withholding requirements or income tax 
filing thresholds based on an employee’s 
temporary telework location. Therefore, an 
employee who was previously commuting 
to a non-resident state for work, and who 
is now working from home in their resident 
state, may continue to have tax assessed in 
the non-resident work state.

STATE DISPUTES
New Hampshire v. Massachusetts
The US Supreme Court recently declined 
to review New Hampshire’s petition to 
sue Massachusetts over its taxation of 
remote workers. The Supreme Court’s 
involvement would have provided 
clarification on states’ ability to tax 
individuals beyond their borders. Under 
Massachusetts’  current emergency 
regulation, the state will tax non-residents 
who worked in the state prior to the 
pandemic, but who are now working from 
home in their resident state.

Multi-State Worker Tax Fairness Act of 2021
The Multi-State Worker Tax Fairness 
Act of 2020 (H.R. 7968) also was recently 
reintroduced in the US Senate as the Multi-
State Worker Tax Fairness Act of 2021 (US 
Senate Bill S. 1887). The bill establishes 
non-resident taxation based on a worker’s 
physical presence and prevents a state 
from assessing an income tax on the 
compensation earned by an individual who 
is not physically present in the state. The 
legislation also ensures that teleworkers and 
mobile workers are not subject to out-of-
state income taxes.

The bill was created in response to 
Massachusetts’ emergency regulation, which 
allows the state to continue to tax residents 
of other states who worked in Massachusetts 
prior to the pandemic, but who are now 
working from home in their resident state.

BDO Comment
The above illustrates the tax challenges 
remote working brings and the different 
potential interpretations that may apply for 
those who work remotely whether within a 
specific country or across borders.


